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Operating inside the European Union?

If you as a non-EU company operate inside the European Union (EU) with a non-EU registered aircraft, you may have to import the
aircraft into the EU and manage your exposure to EU VAT (Value Added Tax) and customs duty. You may already know this and you
probably also know that the old aircraft importation regimes in the United Kingdom and Denmark offering VAT exemptions ceased
in January 2011 and 2010, respectively, and the customs procedures related to customs duty (end-use exemption) changed
drastically in 2015-16. VAT treatment has also changed recently primarily in relation to leasing structures.

This continues to leave many operators without a clear view of current EU aircraft importation issues and without the necessary
knowledge to choose the most effective procedure for unrestricted access to enter into and operate within the EU. As VAT rates are
between 15% and 27% and customs duty rates are between 2.7% and 7.7%, this is a very important aspect to consider before
commencing or continuing EU operations.

What to do?
When importing an aircraft, you have the following options: A) Temporary Admission (TA) or B) permanent full importation into
free circulation.

An operator does not have to file any paperwork if the aircraft is used by a third person established outside the EU and the
aircraft does not carry any EU residents, conditioned upon the operator having full knowledge of the authorities’ practical
usage and understanding of the TA Regulation in the various EU member states they plan to visit.

If the aircraft has a more complex flight pattern or carries EU residents or you just want to avoid any uncertainty when flying
in the EU, inclusive of any uncertainty of the character (private vs commercial use of aircraft), we recommend using TA backed
by local customs advice or a full importation.

Please note: if the aircraft is not fully imported, the TA Regulation must be observed. It is an either-or situation. There are only these
two options. See figure 1 below.

Figure 1: Flying in the European Union
Importation status versus privileges and restrictions for flying within the EU.

Importation status
of aircraft
Entity Imported into the EU Not imported into the EU
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for aircraft
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A.Temporary Admission

To qualify for TA and be eligible for conditional relief of customs duties and VAT, the aircraft must be registered outside the EU and
—as a basic rule — be used privately by a non-EU resident. TA involving EU residents and/or commercial activities comes with
certain restrictions and limitations.

The primary intention of the relief is to grant the private user free access to fly unhindered in the EU member states. If the condi-
tions are met, TA is a paperless routine and admission is granted automatically when crossing EU borders. See figure 2 on page 3.

Some of the common issues surrounding the use of TA are discussed on the following pages. Please note that our Secure TA
procedure addresses most of the issues mentioned below.



Private or commercial use of aircraft
The definitions of ‘private use’ and ‘commercial use’ are specific definitions used by the EU customs authorities in relation to TA and
should not be compared with similar definitions used by aviation regulators, as these definitions are used in a different context.

A flight deemed as ‘private use’ basically comes with a lot of privileges when flying in the EU, whereas ‘commercial use” may be
restricted.

The usual 'safe’ ‘private-use’ definition is an aircraft owned by a private individual where the usage of the aircraft is solely private;
like flying with family and friends for visits and holidays and where the purpose of the flight is never commercially oriented.

The definition of private vs commercial use of aircraft has historically given rise to discussions within member states and
within the EU Commission. However, in 2014, the EU Customs Code Committee took a stand and published a working
paper with samples of ‘private’ vs ‘commercial’ The conclusions were as follows:

- Corporate flights may be considered private use.

- Group charters may be considered private use under certain circumstances.

- Marketing material and corporate documents on board are acceptable and are not considered to be freight/cargo and
thus commercial use of the aircraft.

- EU residents are allowed on board but with certain restrictions.

The working paper was based on 4 different cases and consisted of a description of the case supported by the EU Customs
Code Committee’s comments and recommendations, respectively. Please note that the working paper is only an opinion
from the EU Customs Code Committee and thus not binding on the EU member states or the European Court of Justice.

Figure 2: Flying in the European Union
Is the use of Temporary Admission possible?

Established in the EU customs territory

Not Established in the EU customs territory

1) 28 EU member states and Isle of Man and Guernsey/Jersey.
2) San Marino is outside the EU Customs territory.

An operator should be very careful using the guidelines in the working paper without consulting customs authorities in the
various EU member states they plan to visit and should also take the new EU customs regulations into account. These regulations
entered into force after the publication of the working paper.

Passenger and crew allowed on board
The rule of thumb is still that a TA aircraft on an internal EU flight should not carry any EU residents on board except for the
exemptions quoted from the EU Union Customs Code (2016) below:

‘Natural persons who have their habitual residence in the customs territory of the Union shall benefit from total relief from import duties in
respect of means of transport which they use commercially or privately provided that they are employed by the owner, hirer or lessee of the




means of transport and that the employer is established outside that customs territory.

Private use of the means of transport is allowed for journeys between the place of work and the place of residence of the employee or with the
purpose of performing a professional task of the employee as stipulated in the contract of employment.

At the request of the customs authorities, the person using the means of transport shall present a copy of the contract of employment.

[tis not set in stone who is — according to the EU Union Customs Code — deemed a ‘user’ of an aircraft and whether there is any
difference between EU resident passengers and the crew.

Particularly with respect to EU residents, some member states within the EU may have limitations and restrictions as to who may
be carried within their borders and how.

Entity responsible for EU flight

The entity responsible for the TA entry is called the declarant and should normally be the operator. The operator is, in general, the
entity which employs the crew and provides services to keep the aircraft flying. If the aircraft is managed by a third party, the
management company should be the operator. This is often a situation with a lot of pitfalls, as most aviation structures include
many different entities like user, owner, operator, lessee and lessor, etc. and we regularly see that a declarant is nominated by
random and is not the real operator and is sometimes chosen only because it is the only non-EU entity in the owner/operator/user
structure. It is important the real operator is the declarant and can prove this fact. The declarant must, of course, be a non-EU
resident entity.
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Aircraft registration

The aircraft must be registered outside the EU customs territory. The Isle of Man and the Channel Islands are part of the EU customs
territory and, for that reason, aircraft registered there (M and 2/7)J) are considered registered in the EU". Aircraft registered in the EU
are not eligible for TA and are thus not allowed to fly in the EU customs territory without the payment of customs duty and VAT —
not even a single entry into the EU is allowed. All aircraft using an aircraft registration within the EU customs territory must be fully
imported at the first port of call in the EU if not already imported. San Marino (T7) is not inside the EU customs territory and thus TA
may be used.

Period of stay in the EU

An aircraft assigned to the ‘private-use’ category will be allowed a stay up to 6 months at a time in the EU. When the aircraft crosses
EU’s external borders, a new 6-month period will begin. The TA regime cannot be used if the aircraft has its base in a hangar in the
EU. This would be considered circumvention and will result in the payment of customs duty, VAT and a fine.

An aircraft assigned to the ‘commercial-use’ category will be allowed to stay for the time required to carry out the transport
operation, which is often referred to as the ‘period of discharge’.

An EU form is available for documentation purposes. This form is called the ‘Supporting document for an oral customs declaration’
and you can download the form from our LINKS page. Please be informed that very few customs officials are familiar with this form
and lack experience in handling the form. You should make arrangements well in advance with a local handling agent if you want
to use this form.

NBAA notes the following: ‘While the process is voluntary, operators should request that customs officials stamp a European Community
Temporary Admission form upon arrival. Operators must remember to have the form stamped again upon their departure from the EU. If
the form is not stamped on departure, it could appear that the aircraft was in the EU continuously, which would violate the temporary
admission conditions.’

B. Full importation - only for EU established companies

Many operators usually prefer to fully import an aircraft into one of the EU member states and settle VAT and customs duty (the
latter through an end-use exemption) in order to be able to fly unrestricted in the EU. The conditions for the end-use exemption
have been discussed thoroughly in the EU Customs Committee, which has resulted in a stringent regime. The conditions for
applying and legally obtaining an end-use exemption are EU wide and cannot be met legally by non-EU entities anywhere in the
EU. Please see the specific description below. End-use is a regime only for EU established companies having the de facto right of
disposal of the relevant aircraft.

Importing does not entail having to pay VAT and customs duty. Either the import VAT can be 1) set off or 2) the import is VAT

exempt - at zero rate. See figure 3 below.

Figure 3: Flying in the European Union
How the VAT may be handled during a full importation?

Remarks
Type of VAT handling used Preconditions
operation
Procedure 1: VAT is calculated at local rate and - Importer must be the legal owner
Operated as a . - Aircraft must be used as a business tool
. set off without any cash payment . .
corporate aircraft - No use of circular leasing
- Importer must be a holder of an AOC/

charter certificate issued by an interna-
Procedure 2: tionally recognized civil aviation
Operated by an VAT is exempt = 0% VAT Y 9

authority
- Aircraft must be used for charter in
pursuit of busniess for the airline

international airline

End-use is based on EU law and is the same everywhere. Please note that any customs debt related to customs duty is owed to the
EU — not to a member state.

1) The first procedure setting off the VAT is available for aircraft owned and utilized by a company or as a business.


http://www.opmas.dk/links/

As a rule of thumb - if it is a company generating a turnover at arm’s length prices and it will make a profit in the long term, the VAT
due on the aircraft may be set off upon importation. Set-off is conditioned upon the company being subject to VAT and the use of
the aircraft being linked to the company’s taxable activity. No payment of VAT or customs duty is made.

The VAT procedure is the same for any EU established company in any member state. It is all based on national legislation; however,
the procedure requires paperwork which differs from member state to member state. Written approvals by local customs
authorities or legal opinions are available and recommended in most cases.

2) The second procedure with VAT exemption is available for aircraft used by companies with an international airline (AOC or
charter certificate holder).

Some providers also offer a procedure where one company is established to act as lessor and another company to act as lessee
creating lessee ‘airlines’ without an AOC. However, that solution is not in line with EU regulations. In the latest decision by the
European Court of Justice in a case referred by the Finnish courts, a charter operator with an AOC was approved for 0% VAT. It
follows from this judgement that an AOC is generally a requirement to be recognized as an airline in the EU. Non-AOC holders
cannot be considered airlines.

Using the international airline procedure, no VAT is calculated, as the rate is 0%. Most EU member states, including Denmark and
the UK, require the aircraft to be used for charter. Since the judgement by the European Court of Justice in the A Oy case, it has
been widely accepted that a leasing company leasing an aircraft to an airline may also benefit from the VAT exemption as a
supplier. The exemption is not limited to the immediate supplier. The entire chain of lessors/lessees, etc. will qualify if the end-user
is an international airline.

Aircraft using either procedure — full importation or TA — may be used partly for recreation or pleasure. If the aircraft is owned by
the leasing company, this company could undertake the import as per option 1 above — or if the usage is fully compensated for.
Most privately owned aircraft can use the TA instead though.

Risks when using leasing agreements

A recent EU Council directive has questioned the lessee’s possibility to reclaim VAT calculated upon importation and, consequently,
some EU member states decline EU domiciled lessees access to deduct import VAT, arguing that the lessees have not incurred the
costs of acquisition and do not, in fact, own the imported aircraft. This directive has already been implemented in some EU
member states.

The risk of being denied access to reclaim VAT should also be taken into consideration if using circular leasing agreements. Circular
leasing agreements that do not, in fact, change the ownership or do not, in fact, imply any transfer of the right of disposal of the
aircraft have been banned and may be considered as circumvention in the EU.

Please be cautious if the importer is not the real owner of the aircraft. Always ask yourself — which entity has the depreciation
allowance and right of disposal of the aircraft?

Customs duty and end-use exemption

An end-use exemption granted by way of a full importation means that the customs duty is 0%, but the importer and disposing
party must be established in the EU in order to benefit from the end-use regime. As per May 1st 2016, at which date the new EU
Union Customs Code came into effect, the definition of an established legal person was clarified ensuring that the term corre-
sponded to the term used in the Value Added Tax Directive. As per May 1st 2016, a legal person is established in the EU only when
having in the EU its registered office, central headquarters or a permanent business, where both the necessary human and
technical resources are permanently present. Thus, local representation cannot be organized by proxy.

Watch a short presentation on how we can assist you...

If you want to know how to fly inside the European Union
(EU) without problems please have a look at this new
short video we have produced.

Scan and view the video on your smartphone/tablet
or go to our website: www.opmas.dk



http://www.opmas.dk/services/
http://www.opmas.dk/services/
http://www.opmas.dk/services/

If established in EU, the importer must also have a factual or legal right of disposal of the aircraft. Going forward, the consequence is
that a representative established in the EU, like for example a fiscal representative, cannot legally import an aircraft of which a non-EU
established owner or operator has the right of disposal and cannot legally obtain an end-use exemption for the customs duty.

Our opinion is that the above is a very clear signal from the EU on how to handle these customs duty (end-use exemption)
situations. We realize that not all EU member states have aligned their procedures at present, but all EU member states will
eventually have to do so.

Again: end-use is based on EU law and is the same everywhere. Please note that any customs debt related to customs duty is owed
to the EU — not to a member state. See figure 4 below.

Figure 4: Flying in the European Union
When is full importation possible with VAT and customs duty at 0% exemption?

Procedure
. .
Entity VAT may be cleared ? e duty=0%
responsible end-use exemption may be granted
for aircraft
EU established company YES YES?

Non EU established
company

YES NO?

1) See preconditions in figure 3.
2) Importer must have full legal/factual right to dispose over the aircraft.
3) The 2,7%/7,7% customs duty may be paid if the end-use exemption cannot not be granted.

Conclusion

Many non-EU operators can benefit from TA without any help from customs experts. We will, of course, be glad to assist in more
complex cases and you are always welcome to contact us and hear about the options at no charge. We will send you our input to
any questions the same day and quite often within 1-2 hours.

Full importation is now only possible if the importer and the disposing party is, in fact, established in the EU in accordance with the
criteria mentioned above, as the customs duty and VAT will have to be accounted for otherwise. An authorization for end-use
exemption based upon false or hidden facts may be invalidated and disregarded as circumvention.

Extra Resources
Online resources to cover Temporary Admission and full importation

HM Revenue & Customs (UK) — guideline to Temporary Admission and full importation
The best and most detailed guide — covering the UK way of doing it.
Temporary Admission introduction

Notice 3001: customs special procedures for the Union Customs Code

EU Commission

« EU Union Customs Code
Supporting document for an oral customs declaration
About Temporary Admission (importation)

NBAA (USA)

Aircraft Operations to Europe
International Customs Duties and Taxes: Know Before You Go



http://www.gov.uk/guidance/temporary-admission
https://www.gov.uk/government/publications/notice-3001-special-procedures-for-the-union-customs-code
https://ec.europa.eu/taxation_customs/business/union-customs-code/ucc-legislation_en#uccdel
http://ec.europa.eu/transparency/regdoc/rep/3/2015/EN/3-2015-5195-EN-F1-3-ANNEX-3.PDF
http://ec.europa.eu/taxation_customs/business/customs-procedures/what-is-importation/temporary-importation_en
https://www.nbaa.org/ops/intl/eur/
http://www.nbaa.org/admin/taxes/intl/eu-importation/20160506-international-customs-duties-and-taxes-know-before-you-go.php

Thus, we recommend using TA and, if your intended flights involve multiple legs inside the EU and you want to carry EU residents
on board, we have a procedure, Secure TA, whereby we can eliminate all risks. Please enquire.

Many non-EU operators will have the same flying privileges under TA as under full importation, as the limitations do not
influence the typical flight pattern. TA will offer the declarant more flexibility and extra advantages like unrestricted
personal/family/guest use without consequences and no tax/VAT liability anywhere. Please see a list of benefits below:

- No cash payment of VAT or customs duties is required.

- No VAT liability anywhere in the EU.

- No customs duty liability anywhere in the EU.

- No VAT and import registration is required anywhere in the EU.

- No bond/security for import duties is required.

- No economic activity or activity subject to VAT required anywhere in the EU.

- No fiscal liability anywhere.

- No tax/VAT consequences when visiting other EU member states — you can fly freely in the EU.

- No need for a formal export of aircraft when eventually sold or lease/operating agreement is terminated.

- No VAT consequences when corporate aircraft are used for non-business activities (entertainment or personal use).
- No need for due diligence to verify the ownership structure of the aircraft.

- No change of the current aircraft registration or set-up of other contractual agreements like circular leasing structures etc.
- Less record-keeping compared to a full importation based on an EU VAT and import registration.

Many of the above points are often an issue when using full importation.

Our advice has always been to ask for a ruling from the customs authorities before an importation in order to eliminate any doubt,
as the details of all cases are different and EU member states may have a different opinion. This applies whether you intend to do a
full importation or use TA with a complex flight pattern: ALWAYS ASK FOR AN ASSESSMENT NOTICE FROM THE AUTHORITIES!

The NBAA has published some recommendations about TA and full importation. Please see the below text taken from the NBAA
website:

About Temporary Admission
‘In many cases, temporary admission is a legal, compliant means of accounting for customs and tax obligations when operating in the EU,
assuming your company and operations meet the temporary-admission thresholds.’

About fullimportation

‘In another recent development, the Customs Code Committee released meeting minutes that describe certain options for full aircraft
importation. According to these documents, to achieve “end-use authorization” and relief from customs duties, the aircraft must be on a civil
registry, and the responsible party for the aircraft needs to be established in the EU. These requirements may pose challenges for certain
full-importation methods, and NBAA members are encouraged to carefully review service offerings if full importation is necessary.

The bottom line is that aircraft can still be flown into and inside the EU without paying VAT and duty!
If you have any questions or comments, please do email me directly: r@opmas.dk

Best regards
OPMAS

Lasse Rungholm

CEQ, Attorney at Law (L)
ATP MEL & MES
Ir@opmas.dk

Please do contact us if you want us to explain your options
should you consider flying your aircraft into the EU



Want to know more?

All PDF's can be downloaded from
www.opmas.dk
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About the “airline”
VAT exemption

Our interpretation of the judgement from
the European Court of Justice which
allows 0% VAT full importation for
international charter operators.
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About
EU VAT

Read this brief if you want to get a quick
overview over the European Union VAT
system.
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are dedicated to aviation with extensive legal and aviation experience, specializing in

minimizing VAT exposure for aircraft owners and operators flying into and within the EU. EBAA\
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DISCLAIMER
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circumstances. The information contained in this document is intended solely to
provide general guidance for the personal use of the reader, who accepts full responsi-
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